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LEGISLATION COMMITTEE ON THE PUBLIC HEALTH BILL 2014 

The Deputy Speaker (Ms W.M. Duncan) in the Chair; Dr K.D. Hames (Minister for Health) in charge of the bill. 
Advisers: Professor Tarun Weeramanthri, Department of Health; Ms Kelly Crossley, principal adviser; 
Ms Bronwyn Peters, senior solicitor; and Mr Geoff Lawn, parliamentary counsel. 
The meeting commenced at 8.04 pm. 
The bill was referred to the Legislation Committee on 10 November after it had been partly considered. 

THE DEPUTY SPEAKER (Ms W.M. Duncan): We are dealing with the Public Health Bill 2014. Minister, 
would you like to introduce your advisers, please? 

Dr K.D. HAMES: Sure. We have Tarun Weeramanthri, the assistant director general of public health at the 
Department of Health; Kelly Crossley, who is the principal adviser; Bronwyn Peters, who is a senior solicitor; 
and Geoff Lawn, who is acting parliamentary counsel. 

The DEPUTY SPEAKER: This Legislation Committee has been established to consider the Public Health 
Bill 2014, save for clauses 1 and 2, which have already been agreed to by the house. This committee has also 
been established to consider the Public Health (Consequential Provisions) Bill 2014. The committee will 
consider the Public Health Bill 2014 first, and then the Public Health (Consequential Provisions) Bill 2014. The 
procedure for considering each bill is similar to the consideration in detail stage, but with some important 
differences, which I note as follows. First, a quorum consists of the minister and two members—that is, three in 
total. Second, members of the Legislative Assembly who are not members of the Legislation Committee may 
participate in the proceedings, but they cannot vote, move any motion or be counted for the purpose of a quorum. 
Third, amendments can be either published, provided to the Clerk to the committee if the Assembly is not sitting, 
or moved by leave during committee proceedings. Fourth, it is open to the committee to agree, on motion, to 
recommend that the house consider a clause or clauses in consideration in detail. Fifth, advisers can speak, but 
only with the approval of and in the presence of the minister. Sixth, if there is a division, voting will be by show 
of hands. Seventh, if a quorum or division is called for in the Assembly while the Legislation Committee is 
sitting, the committee proceedings will be suspended until the quorum or division has concluded and members 
have had an opportunity to return to the committee. Eighth, at the conclusion of the committee’s consideration of 
each bill, the question will be put that the committee report the bill to the Assembly. That concludes my 
preliminary remarks. 
The first order of business, I suggest, is that the committee should agree a schedule for when the committee will 
sit over the next three days. The schedule has been circulated. Is this schedule agreed to? 
Committee schedule put and passed. 
The DEPUTY SPEAKER: We will now move on to considering the Public Health Bill 2014, save for 
clauses 1 and 2 which have already been agreed to by the house. There are amendments on the notice paper, so 
the question, members, is that clause 3 of the bill stand as printed. 
Mr R.H. COOK: Before we proceed, could I just ask a couple of questions from a procedural point of view? 
The DEPUTY SPEAKER: Yes. 
Mr R.H. COOK: In a discussion with the committee Clerk earlier, I was advised that the procedure for moving 
amendments is slightly different from that in the consideration in detail stage in the chamber. I was not exactly 
sure what the nature of it was, but are we operating in the same way as we do in the chamber for consideration in 
detail? 
The DEPUTY SPEAKER: No, the procedure is slightly different here. If the house is not sitting, an amendment 
can be given to the Clerk in writing. If the house is sitting, the amendment can only be accepted during the 
sitting by leave. 
Dr K.D. HAMES: The member for Kwinana can move an amendment here, and if we give leave to accept that 
motion, the member has to fill it out and sign it. Can we agree that the member can move an amendment or I can 
move an amendment here during our sitting, without having to have it on the notice paper like we normally do? 
The DEPUTY SPEAKER: Yes. 
Mr R.H. COOK: Can we, in the context of the debate, move amendments with the leave of the meeting? 
The DEPUTY SPEAKER: With the leave of those present, yes. 

Dr K.D. HAMES: I just want to clarify that my advisers can speak. They do not have to speak to me and me 
relay, which is a great help I might add. They can speak directly, providing I give them the okay to do so. 

The DEPUTY SPEAKER: Yes, through the minister. 
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Ms J.M. FREEMAN: A bit like estimates? 

Dr K.D. HAMES: Yes. 

Mr R.H. COOK: Like estimates? Do the questions go to the minister? Can I not engage with — 

Dr K.D. HAMES: Members have to give them to me, and I have to work backwards and forwards, as in 
estimates. 

The DEPUTY SPEAKER: Is everybody clear on that? Yes. 

Resumed from 13 May. 

Clause 3: Objects and principles — 
Debate was adjourned after the clause had been partly considered. 

Mr R.H. COOK: I think we touched on this—it was a while back now, so I cannot remember where we actually 
got to—in the previous debate when we were discussing the subclauses in general. My query regards clause 
3(1)(i), which reads — 

to reduce the inequalities in public health of disadvantaged communities; and 

People might think this is a bit pedantic, but I think there is a subtle difference. I asked why we had settled on the 
wording “inequalities in public health”, rather than “public health inequality”. Does the minister have 
a perspective on that? I cannot remember whether the minister gave a perspective last time. 

Dr K.D. HAMES: Can you repeat the question?  

Mr R.H. COOK: At the moment, the bill refers to “inequalities in public health”.  

Dr K.D. HAMES: In disadvantaged communities.  

Mr R.H. COOK: Yes. I think a broader, more holistic approach is to talk about public health inequality as 
opposed to inequalities in public health. One is primarily a very physical state of being and the other is a general 
discussion about inequality because of a public health situation.  

Dr K.D. HAMES: I do not get the difference.  

Mr R.H. COOK: The minister did last time; that is the problem. That is fair enough. A public health inequality 
might be that the drains do not work. Public health inequality will be about the social factors as a result of 
drainage not working.  

Dr K.D. HAMES: You said the same thing twice.  

Mr R.H. COOK: No; from one you might have to say, “Look, you have to prove — 

Dr K.D. HAMES: You just said “public health inequality” twice.  

The DEPUTY SPEAKER: Order! For Hansard we need to just keep a bit of order in the discussion, thank you. 

Mr R.H. COOK: Sorry; inequalities in public health could be, “Well, you’ve got an open drain and I don’t have 
an open drain, so we should fix your open drain.” Public health inequality has to do more with the disadvantage 
associated with that open drain, so it may not be a question of whether there is necessarily a physical or 
pathological consequence of that public health situation. There may be a whole range of other features associated 
with that.  

Dr K.D. HAMES: You still do not have us. The bill states, “to reduce the inequalities in public health of 
disadvantaged communities”. I presume that means that if a non-Indigenous person is living in the city, then that 
person’s drain, in the example the member used, must meet certain standards. When we go to remote Indigenous 
communities in particular, those standards do not seem to be applied. They do not have to have certain distances 
between the sewerage and the water intake. They do not have to have all the ticks and crosses done for making 
sure those things meet certain standards, and they should. I am assuming that by saying he wants to get rid of the 
inequalities, the member wants to make it a level playing field for all. That is not to say there will not be 
inequalities in what is available to be funded for an Aboriginal community, which might not be the same 
standard as we get in the metropolitan area. That is not what has been addressed in the Public Health Bill. Our 
job is not the provision of services that the Department of Housing might have to provide in certain standards of 
drain. We want to make sure public housing provides the same standard of drain there that it does for non-
Indigenous people.  

Ms J.M. FREEMAN: The World Health Organization defines health inequalities as differences in health status.  

The DEPUTY SPEAKER: Can you just speak up, thanks member for Mirrabooka.  
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Ms J.M. FREEMAN: The health inequalities can be defined as differences in health status, whereas I think the 
concern is that what the minister is talking about is that they have different public health provisions.  

Mr R.H. COOK: Yes. It comes down to a question of substantive equality versus physical equality.  

Ms J.M. FREEMAN: That was the question. The minister is saying he will not fix the substantive inequality; he 
will fix only the physical inequality.  

Dr K.D. HAMES: I am not saying we will not; I am saying that this Public Health Bill is not about that. That is 
a different issue, and it is an issue that needs to be addressed by the Department of Housing and the 
Minister for Aboriginal Affairs, who has responsibility for those remote communities. This is the 
Public Health Bill, which is responsible for setting the standards of public health care. Decision-making around 
those things is largely through environmental health officers employed by local councils, and making sure we set 
a framework whereby they are all equal. 

Ms J.M. FREEMAN: I think that is part of the problem, is it not? There is always a different understanding of 
what public health means. The minister is saying that this is simply about the nuts and bolts provision of public 
health facilities versus the actual substantive health inequities that occur because of a variety of other 
circumstances, yet that does not play out given the principles, which are principles of proportionality, 
intergenerational equity and precautionary principles—all those sorts of things.  

The DEPUTY SPEAKER: Can you keep your voice up, please member for Mirrabooka, I am sorry. 

Ms J.M. FREEMAN: It just does not seem to fit where clause 3(2) states — 

In the pursuit of the objects of this Act, regard must be had to the principles … 

Those principles seem to be that if it is a principle of proportionality, the member for Kwinana is talking about 
the need to look at how it is apportioned. It has to be fair in the balance and the interests of those people in 
delivering that so that substantive equity comes through the principles of proportionality. Would that not be the 
case?  

Dr K.D. HAMES: This is the Public Health Bill, which will replace an act that has been around for 100 years. 
This legislation may be around for the next 100 years. It is there to set a standard of service for comparison of 
public health provision. It is not there to reinvent the wheel or deal with myriad other issues that affect 
Indigenous communities—employment, alcohol and all those things. That is not the purpose of 
a Public Health Bill. Lots of other mechanisms deal with those issues. The Public Health Bill is not there to 
change the world.  

Ms J.M. FREEMAN: We are not asking it to change the world but we are asking it to give a bit more equality 
to the world.  

Dr K.D. HAMES: It seeks “to reduce the inequalities in public health of disadvantaged communities”. 

Mr R.H. COOK: We will probably come to this theme time and time again, because we will all be wanting for 
goats kept in basements and soil closets that need to be cleaned so many times a week. We want to get away 
from the language that will root this particular bill in a particular point in history, so we want it to have some 
longevity. It seems to us that quite simply public health is being defined in a much broader sense than simply the 
hygiene of a soil closet or the communicable disease that someone may come in contact with when catching 
a bus. In the spirit of that, public health is defined in a much broader way than simply the provision of drainage 
and things of that nature. From that point of view, the minister talked about public health as simply being the 
provision of a service. It is not a provision of a service; it is a state of quality of community and society. We may 
beg to differ in relation to whether something is simply about health inequalities—the inequalities of public 
health or health equality. The two are actually substantially different, but I am quite happy to proceed. I only say 
that because we do not need to discuss it. 
Ms L.L. BAKER: I refer to clause 3, “Objects and Principles”, on page 2. At the beginning I figured it would be 
a good idea if the minister could give me a working definition in the bill for “wellbeing”. 

Mr R.H. COOK: The proximity of drainage, apparently! 
Ms L.L. BAKER: I am sorry; I should be more explicit. 
Dr K.D. HAMES: Being well! 

Ms L.L. BAKER: Stop being silly! “Wellbeing” is a very expansive term, and I am aware that it can have an 
economic meaning, a social meaning or a health meaning—it can have lots of different meanings. What specific 
meaning does “wellbeing” have in this bill in association with public health? 

Ms B. Peters: “Wellbeing” is not defined in the bill. “Public health” is defined later under the defined terms. 
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Dr K.D. HAMES: I think Ms Peters needs to talk louder, too. 

Ms B. Peters: I am sorry. It is not a defined term. 

Dr K.D. HAMES: Is there an answer about what it actually means in broad terms? 

Professor T. Weeramanthri: It certainly encompasses mental health as well as physical health. The actual 
objects and principles of the bill are written broadly. In terms of a frame for what public health is, the way I have 
been defining the term inside the department is “promote health, prevent disease and manage risk”. They are 
six words that sum up for me what public health is, and I think the member can see the broad application of those 
terms in the objects of the bill. Although the bill does not go to every single aspect of individual and community 
health and wellbeing, as the minister has said, because they would frankly be rather hard to imagine arising from 
any one bill however well written, it allows for people to take a proactive approach to the promotion of health 
and wellbeing defined broadly. The way I explain the objects of public health to people, apart from promoting 
health, preventing disease and managing risks, is that it is there for the whole population and the improvement to 
the average health of the population, and we see that in improved life expectancy. However, it is also about 
caring for those disadvantaged groups that are missing out on the mainstream improvements. It is about 
everyone’s health, but it also has the particular object of catering for those disadvantaged groups, which is why 
I think clause 3(1)(i) is particularly important to include as part of the objects; that is, it specifically refers to 
disadvantaged groups. 

Mr R.H. COOK: Yes, but only in the distance from the drainage! It has been explicitly said in relation to that 
that this is about the provision of services, not the addressing of inequality. Now it is being said that wellbeing is 
about addressing the inequality of a particular community. 

Professor T. Weeramanthri: We are talking about the social determinants of health and there are also economic 
and political determinants of health. There is a broad range of determinants of health, as we all know. 

Mr R.H. COOK: I could not agree more. 

Professor T. Weeramanthri: An important aspect of this bill is to be more proactive. The current act is very 
reactive, and aspects such as public health planning are a very proactive part of this new bill. It allows for local 
governments and other government agencies, including health departments, to take a holistic approach, where 
feasible and practical, to address those determinants. This bill does not seek to prescribe how people do that, but 
it certainly allows, supports and encourages people to look at their health data, look at the population affected 
and look at specific disadvantaged groups, and tailor programs, whether at a local or state level, to address those 
disadvantages. I think this bill goes as far as it can within a single piece of legislation to allow for people to 
flexibly respond to the needs of the whole population and disadvantaged groups. 

Ms L.L. BAKER: I refer to clause 3(1)(f) that states “to support programmes and campaigns intended to 
improve public health”. I am interested in the interplay between a government’s emphasis on public health and 
other pieces of legislation that might challenge that as being pre-eminent. The minister can imagine that I am 
particularly interested in the Liquor Control Act and the challenges between balancing the objects in that act. 
Every time I demand we place more emphasis on public health or the health aspects and impacts of alcohol 
consumption, the market is placed as equivalent with that—so it is just as important to have lots of shops selling 
alcohol freely in a free market as it is to have lots of people drinking alcohol and suffering potential effects from 
that. I just want to put on the record that I do drink, so do not hold that against me; I am not a wowser! I am 
interested in how the two things balance. The paragraph states— 

… to support programmes and campaigns intended to improve public health. 

How does the government—whoever is in government—balance what is in this legislation against what is in the 
Liquor Control Act? This is a genuine question, minister; I actually do not know the answer to it. 

Dr K.D. HAMES: That is fine. There is a clear role for the Department of Health, and particularly Tarun’s area 
in public health, in issues relating to alcohol. They do not always match with directions of government. When 
the Labor Party was previously in government, Mark brought in legislation to do with small bars, which had 
a very popular end result, but perhaps it was not something the Department of Health would have supported. 
There is a clear role for the Department of Health in programs making people aware of the dangers and risks of 
alcohol, particularly the ones now targeting people who are pregnant and issues such as foetal alcohol spectrum 
disorder. Also, whenever there are applications for liquor licences, they are all reviewed by the 
Department of Health and it puts in views on those—sometimes objections, sometimes requests for changes or 
a whole range of things. The department does that, but those views are taken on by the person with the 
responsibility, Barry Sergeant, who weighs up those public interests. That is his role and that is what he does in 
managing liquor licences. The Department of Health, through the Public Health Bill, has a very clear role and 
spends a lot of money doing those things. 
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Professor T. Weeramanthri: In fact that tension is actually within the licensing act itself. 

Ms L.L. BAKER: Yes, I know it is in the objects. 

Professor T. Weeramanthri: The objects state the promotion of health as well as the protection of industry 
interests. It is interesting. The involvement of my position as the Executive Director of Public Health is in that 
licensing act. It is a matter of competing valid interests and the balancing of that through a parliamentary 
process. 

Ms J.M. FREEMAN: I just want to take a stab. I want to tease out these principles, because in the pursuit of the 
objects of the act, regard must be had to the principles set out in the table. Sub-item (3) of item 1, “Sustainability 
principle”, states — 

Public health practices and procedures should be cost-effective and in proportion to the significance of 
the public health risks and consequences being addressed.  

What is the difference between cost-effectiveness and cost benefit? 

Professor T. Weeramanthri: That is an answer I should know. Public health examiners would ask me that 
question and at the moment I would fail to give you a precise — 

Ms J.M. FREEMAN: That is okay. 

Mr R.H. COOK: Should I try my example? 

Ms J.M. FREEMAN: Yes. 

Mr R.H. COOK: Sorry—if I may, Chair, we discussed this before; we were saying that keeping people alive is 
not cost-effective. In that respect, the minister could argue that if we were to be running these things in a cost-
effective manner, one of the principles here would be to allow people to die rather than continue to languish with 
a chronic disease or — 

Dr K.D. HAMES: Encourage people to eat more fat. 

Mr R.H. COOK: Eat more fat and smoke more, because then they die so they become less of a burden on 
society. That is a very cost-effective way of running things. This is not an exercise in point-scoring, but it did 
introduce an interesting argument; is cost-effectiveness the best description there or is it cost benefit? 

Ms J.M. FREEMAN: I went to the Journal of Public Health, because as members know, I am like that, and in 
a review undertaken by Drummond et al, in Britain, where they have been doing this for a while, they do 
three different types of cost studies. One is a cost-effectiveness analysis, which we are talking about; the second is a 
cost-consequence analysis; and the third is a cost-utility analysis. Why is it that we chose a cost-effectiveness 
analysis instead of these three aspects—looking at how we proportion and spend money in public health, how we 
ensure that it is good money spent and also how we encourage that there should be more money spent in the area, 
because it has a better cost benefit or a cost gain by spending money on preventing rather than treating? 

Professor T. Weeramanthri: I would just like to say that the use of the term “cost-effective” there is in the 
laypersons’ understanding of cost-effective. It is not the use of a specific public health technical term as written 
there. The understanding of item 1(3) of the table should be read in relation to sub-items (1) and (2). It is 
outlining that sustainability is a broad principle and covers a range of issues including future generations and 
environmental factors. These are all elements of sustainability, but also including—it is being pragmatic—
financial sustainability. Item 1(3) of the table gives a better balance to the range of factors that are contained 
within the term “sustainability”, one of which is financial sustainability. 

Ms J.M. FREEMAN: I understand that. I then looked to find out where I would start to get some of my 
measurements from, so I went to the Department of Health’s study, “The burden of disease and injury attributed to 
preventable risks to health in Western Australia, 2006”. I thought maybe that would give me some benchmark for 
saying that the government had looked at cost-effectiveness. Even in doing that, it is not enough to say, “We’re 
going to put this cost tool into our principles” unless I know how the government will measure those cost tools. 
Intuitively, we all believe that prevention is better than cure. Intuitively we think that, but unfortunately that is not 
how our health budget is spent. Our health budget is spent on curing and very little is spent on prevention. Although 
I understand it is a broad concept that has been put in here as a principle, how will it be measured? 

Professor T. Weeramanthri: The principles are not there to be individually measured. They are there to be read 
together and the rest of the bill needs to be looked at in light of the principles. If we did not have the financial 
sustainability, we could have a situation in which there was an effective public health intervention. I will take 
a very specific example. I refer to something that would make a vehicle safer that would require the government 
to spend $5 000 per car to equip every car with something possible that would save one life in five years. It is 
real, but it would come at a high cost. This example is saying that it might be effective, but there are other ways 
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we could use that money. It could be used in education or in any other aspect of government or it could not be 
taxed and be left for people to spend themselves, which might have equal or greater benefits. It is that weighing 
up of the cost and the opportunity cost of investments that is relevant in public health interventions, as it would 
be in clinical or other kinds of government spending interventions. It is not like public health sits separate from 
any consideration of financial worth. It has to be balanced up—as all public goods have to be against other 
societal goods. That is what that principle states. We are really concerned with sustainability. We have talked 
about intergenerational impacts, and we have talked about environmental impacts, but we are also realistic and 
pragmatic that there is a cost that has to be weighed up against other costs. 

Ms J.M. FREEMAN: It is not enough to put a cost mechanism in there and not have some scientific capacity to 
measure those costs. What are the measurements? This case in the Journal of Public Health outlines that those 
measurements are referred to in terms of interventions. It goes through and does some analysis of the cost 
analysis. The department is putting in a cost. A cost is not necessary in a Public Health Bill to tell you the truth. 
If it makes sense that it is a public health benefit, that is what we do. My questions are: How is the government 
going to measure those costs? Where is the integrity in putting something like that into the principles of the bill 
in terms of costs? 

Dr K.D. HAMES: I just do not think that is being reasonable, to be honest, and I do not think that is possible 
because we cannot anticipate each decision for the next 50 years and what may be there and what may not. Each 
thing that the state government needs to spend its money on—remember, it is a limited amount of money that we 
have to fund all of health—we may have to make individual decisions on individual things we do. For example, 
we could look at the vaccination of children and some of the things we have done with vaccination of children. 
Hearing tests for newborns was something Jim McGinty introduced. Those things go to cabinet. They have 
a cost–benefit analysis.  

Ms J.M. FREEMAN: That is not cost-effectiveness. 

Dr K.D. HAMES: In the end, government decides whether it believes that that is cost-effective or not to spend 
that amount of money on that particular procedure. It may well be that it is not cost-effective but we do it 
anyway. That is a decision of the government to have principles in here, and that is all it is. I am going to have to 
send more people to the member for Mirrabooka’s electorate to keep her busy with the time she spent looking up 
obscure definitions and research.  

Ms J.M. FREEMAN: I am sorry but I do not think this is necessarily obscure. The minister used the term “cost-
effective”. As the member for Kwinana pointed out, it is more cost-effective to let people die than to treat them, 
if we really think about it. Why was the term “cost-effective” used when there are other ways of looking at how 
we do a cost benefit or cost compare so that the one person’s life we could save in a car accident because we put 
in something effective we decide we are going to put to a public health campaign on not drinking because that 
may further reduce accidents? That is what I want to know. The government is including this term as a principle 
but there is no clarity in that. A term is being used that the minister says a layperson would understand. I am 
a layperson. I looked at the term “cost-effective” and wondered what it meant. “Cost–benefit analysis” is 
a layperson’s term. No-one in this place, apart from me, who went off and did five minutes of googling before 
we walked in here — 
Mr R.H. COOK: Do not say that; you are supposed to talk about your extensive research! 
Ms J.M. FREEMAN: Basically, the government has chosen these words and these principles. These are the 
principles around the objects of the act, and we have this term “cost-effective”. 

Dr K.D. HAMES: I think Tarun explained it, to be honest, and I think it will stand the test of time. 

Mr R.H. COOK: Obviously, these are big issues. Can the minister take us through how he arrived at these 
particular principles and whether there are some that he considered and decided not to include? For instance, 
why do we talk about “intergenerational equity” and not “equity” per se? I am referring to things of that nature. 
Specifically—perhaps we can come to this later—why talk in those terms in relation to local government, for 
instance? 

Professor T. Weeramanthri: This bill has been in draft for well over 10 years and was modelled on model 
public health legislation that came out in the early 2000s. One of the features of this bill and other modern 
legislation is around putting some principles into the bill, which are not in the current legislation. These were 
borrowed and adapted from other public health bills. We have had the benefit of being able to see other 
legislatures introduce public health acts, both in this country and elsewhere. We kind of picked and chose those 
principles that we felt gave a good balance. One of them is important, which is the principle relating to local 
government. Local government, despite being so important in the application of public health right across our 
state, did not have any specific mention in terms of its importance, so there is a kind of symbolic value of 
including that as a principle, which then underlies a lot of the concrete actions later on in the bill. These issues 
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around proportionality, for example, are picked up in the communicable disease section—part 8 of the bill, from 
memory—where we have to intervene in a proportional manner to a risk. Principle 1, sustainability, principle 2, 
precautionary principle, and principle 4, intergenerational equity, are more of those kinds of broader underlying 
public health values that we felt should be included in the bill. 
Dr K.D. HAMES: I might ask a similar question. How did the Labor Party come to choose these sustainability 
principles? 
Mr R.H. COOK: I may take up the challenge. I think some of these are really important principles to include. 
Sustainability is important. I am not quite sure why we would have intergenerational equity. 
Dr K.D. HAMES: Why did the Labor Party have it? 
Mr R.H. COOK: We should certainly look at concepts of equity. Why “intergenerational” rather than the 
current “generation”, for want of a better description, I am not quite sure. The precautionary principle I look at as 
the Tony Abbott clause, which says we do not have to debunk science in order to act. I think the precautionary 
principle is very important because it is setting its value for the overall bill and the framework that it uses. 
Proportionality is less so a value but it is a posture and approach in terms of these sorts of things. 
Is local government a principle? I do not really think it is. I think it is a mechanism. It is an instrument. Would 
I choose to include it as one of the principles in the early objects of the document? No, I probably would not. 
Dr K.D. HAMES: The Labor Party probably did. As I said, this was drafted 10 years ago. 
Ms J.M. FREEMAN: Does the minister have a copy of the green bill? 
Mr R.H. COOK: I am happy for the minister to produce those early documents. 
Dr K.D. HAMES: I personally think it should be there. We should just read what it says. The Public Health Bill 
is largely administered by local government. All it says is that the function of local government should be 
acknowledged and respected as part of our management of public health in this state. They play a very key role, 
as big a role as the Department of Health plays. They are critical partners in the management of public health. 
All it says is that we should acknowledge and respect that. 
Ms J.M. FREEMAN: Does the minister have a copy of the green bill? Is it in the green bill? 
Ms J.K. Crossley: The 2008 draft that went out for public consultation? 
Dr K.D. HAMES: The one from 10 years ago. 
Ms J.K. Crossley: I have the original. 
Ms J.M. FREEMAN: The minister asked the question. I am interested in hearing the answer to that. 
Ms J.K. Crossley: I have the original drafting instructions, which state that the present generation should ensure 
that the public health is maintained or enhanced for the benefit of future generations, which is where the 
intergenerational principle came from. It also states that it must respect the role and rights of local government. 
In the draft that was put out in 2008, the intergenerational equity and the principle relating to local government 
are both there. 
Mr R.H. COOK: We thought local government should have rights as well. What a bizarre concept. 
Ms J.M. FREEMAN: Does the adviser have the principle of proportionality in that as well? 
Ms J.K. Crossley: Yes, I do. 
Ms J.M. FREEMAN: I was not there at the time, in 2008. My understanding is that the principle of 
proportionality is more in line with mental health because it is about the proportional aspect of rights over 
responsibilities. Is that the same interpretation in this sort of stuff—that balance between the general interests of 
the community and the protection of individual and fundamental rights? 
Professor T. Weeramanthri: That is correct. The new mental health legislation that came in in the early 1990s, for 
the first time provided strong safeguards for the rights of individual vis-a-vis any impositions imposed by the state, 
rights of appeal et cetera—basically requiring people not to be locked up without a right of review. We see the same 
principles embodied in the new public health legislation. Frankly, the current legislation gives too much power to 
the state for my office to make orders on people without any obvious recourse for the individual to question the 
validity of such orders. There are a couple of things. One is that many of the safeguards in this bill are modelled on 
mental health safeguards. Even prior to the possibility of people asking for a review of decisions, an onus is also put 
on the decision-maker that they should not jump to the most restrictive and most coercive forms of order on an 
individual without having at least gone through a process of considering less coercive options. So we work with 
people prior to imposing or directing people. That is consistent with how we work now but it is embodied as a 
safeguard in the legislation and that is why the principle of proportionality is so important.  
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Ms J.M. FREEMAN: We are talking about the principle of proportionality. I do not have it with me, but I did 
have a look at the 2008 draft bill, and there will be times when I will ask why there are differences between that 
draft bill and this bill. Item 3(2) of the table states in part — 

measures that have the least adverse impact are taken before measures with a greater adverse impact.  

That is a new addition to the 2008 draft bill. Is the purpose of that just to ensure there is that additional 
safeguard? That has been put in since the 2008 draft bill.  

Ms J.K. Crossley: Yes. That was in response to consultation in 2008. I can find out who made the comment, but 
there was concern that local government and its officers would go in and not necessarily think about the cheapest 
way of responding, and they wanted them to take a proportional response—economically as well as with regard 
to the risk. 

Ms J.M. FREEMAN: Local governments are the major people who will be enacting or doing the work around 
this act. Therefore, is one of the reasons for detailing the sustainability principle, the precautionary principle, the 
principle of proportionality and the principle of intergenerational equity, to raise the awareness of public health 
officers in local government? 

Ms J.K. Crossley: That is correct, yes. 

Ms J.M. FREEMAN: That will be handy when we have those conversations with local government officers 
who have made some constituent really cranky about power walking in their pool or something like that! 

Ms L.L. BAKER: Or cats! 

Ms J.M. FREEMAN: Yes—or cats! Take note!  

I want to ask about the principle of intergenerational equity and get a feel for what that is. Is that based on the 
idea that the person who is benefiting now should pay and the cost should not be shifted onto future generations?  

Ms J.K. Crossley: The original drafting instructions provide that the aim is that present generations should 
ensure that public health is maintained or enhanced for the benefit of future generations. 

Ms J.M. FREEMAN: Yes, and that is exactly what this says. This is to ensure that the person who benefits now 
bears the cost of a public health issue and it is not shifted onto future generations. 

Dr K.D. HAMES: Yes. 

Mr R.H. COOK: One principle that is often talked about in the context of public health and that comes up time 
and again is the concept of mutual obligation or shared responsibility. The Ontario public health process refers to 
collaboration and partnership. Essentially, everyone in the community has a role to play, or a mutual obligation, 
when it comes to public health. Was that principle considered in terms of the issues that are captured in this bill?  

Professor T. Weeramanthri: I cannot speak to whether that was specifically considered as one of those 
principles, because these principles were here in 2008 when I came in, pretty much in the same form as they are 
now. However, I would point out that that principle is reflected in clause 79(2) in part 8 of the bill, which 
states — 

A person who is at risk of contracting a notifiable infectious disease must take all reasonable 
precautions to avoid contracting the disease. 

That means that there is some responsibility and onus on individuals to look after their own health. That is the 
only specific part of the bill—having waded through this bill recently in total—that relates to the question the 
member has asked. I would point out also that, broadly, that principle is reflected in other government 
documents, such as the Health Promotion Strategic Framework, which are not part of the Public Health Bill but 
which are part of the policy framework of government. So, it is a very valid public health principle. Public health 
is not created by the government acting on the people. It is created by people’s individual actions and choices, 
supported or enabled by good government action. 

Mr R.H. COOK: I think Professor Weeramanthri is right. I am trying to find the bit now. It goes on to refer to 
other offences under the act. A person has an obligation not to cause a serious public health risk. From that point 
of view, the issue of reciprocity, or mutual obligation, seems to be quite an important theme in this bill. That 
principle seems to pop up in quite a lot of the other literature that we read. Therefore, I wonder why that is not in 
the bill. If that is what was in place in 2008, that is probably as good a response as any.  

Dr K.D. HAMES: Are you done? 

Ms J.M. FREEMAN: No; we are not done.  

Dr K.D. HAMES: I know that we have three days, but I point out that there are 311 clauses. 
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Mr R.H. COOK: I thought we had three weeks! 

The DEPUTY SPEAKER: The question is that clause 3 do stand as printed. 

Ms J.M. FREEMAN: No. I have a question. I was just checking to see whether the minister has finished 
lecturing me. I am going to take my time now! He is really annoying me. It is like fingernails on a chalkboard. 

We are talking about the principle of proportionality. Is that based on importance of objectives, relevance of 
means and most favourable option, which is what we talked about before? Local government will be looking at 
these principles. We have importance of objectives, relevance of means and most favourable option, and the 
foundation of the principle is non-excessiveness. Would the minister say that is a good summary of what the 
principle of proportionality stands for? 

Professor T. Weeramanthri: In addition, I would say that the distinction between material and serious public 
health risk is also relevant in the context of this bill. When we get to that section, it defines material public health 
risk and serious public health risk, and clearly there are differences in terms of how we might respond to both of 
those. 

Clause put and passed.  
Clause 4: Terms used — 
Mr R.H. COOK: Some of these comments or observations or questions are a bit broad, and others less so. In 
terms of standing the test of time, we are defining “needle and syringe programme” and things of that nature, 
which may not exist in five years’ time. We are also defining “personal details” as meaning the person’s full 
name, the person’s date of birth, and the address where the person is residing, without any sort of reference to 
other identifiers such as e-records. Is there any particular reason why we have not futureproofed the definitions 
around some of these concepts?  

Dr K.D. HAMES: “Personal details” does not describe how that is recorded or presented. It just says name, date of 
birth and where the person lives. I accept that things like the needle and syringe program are currently in use. As we 
know, the bill that is currently in place is 100 years old and it has been amended a lot of times along the way. 

Mr R.H. COOK: It probably referred to chloroform.  

Dr K.D. HAMES: If some new system of injection comes along, I am sure there will be an amendment to alter 
or change it to an appropriate reference. 

Ms J.M. FREEMAN: I refer to “child care service”. Why do we need to define childcare service in the 
Public Health Act and not any other service? Aged-care service is not defined; recreation centre is not defined—
given that local government is involved in it—and businesses such as coffee shops are not defined. Why are we 
defining a childcare service in particular?  
Ms B. Peters: The definition of “child care service” is relevant to part 8, division 8, which is about regulations 
relating to immunisation. Division 8 applies to schools, and then “school” is defined in clause 4 to include 
a childcare centre.  
Ms J.M. FREEMAN: The minister might not know this, and I did not google education and care services, 
national law or childcare services under another childcare services act, but I gather that paragraphs (a) and (b) 
are the national law and state law; is that right?  
Ms B. Peters: I do not think I can answer that.  
Ms J.M. FREEMAN: Does the minister know whether it includes a family day care centre? Can the minister 
come back to me on whether it includes a family day care centre and a creche?  
Dr K.D. HAMES: Sure, we will provide that information. I do not think there is any provision in this process 
for supplementary answers, but we will give a commitment to the member.  
Ms J.M. FREEMAN: That is all right. It is not going to go to anything material, but I would like to know 
whether the bill does not cover those areas.  

Mr R.H. COOK: “Public health means the health of individuals in the context of … the wider health of the 
community;” and it then goes on to some fairly prescriptive issues around policies, programs et cetera. We talked 
about wellbeing in the objects of the bill, so I wonder why we have not talked about wellbeing in the context of 
the definition of “public health” as well.  
Dr K.D. HAMES: That is an excellent question. Who is going to answer that?  
Mr R.H. COOK: Everyone took a step backwards then!  

Dr K.D. HAMES: We have a note on how the definition of “public health” developed. The definition of 
“public health” is modelled on the definition of that term that is provided in the Public Health Act 1997 in the 
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Australian Capital Territory. That definition was itself adopted from the definition utilised by the 
World Health Organization. There are two important elements that should be noted. One is that the definition 
moves away from the historic focus on sanitation and containment of disease towards the broader notion of 
public health that includes the promotion of health and wellbeing and the emphasis is on public health being 
a relationship between individuals and their communities. If people are to keep healthy, the social and built 
environments in which they live must be addressed. An understanding of this relationship enables individual 
health outcomes to be seen as more than personal choice or good luck and ensures that the various 
determinations of both good health and ill health are identified and addressed. That says it includes the 
promotion of health and wellbeing, but the bill does not. I think that is the question, so I pass the question on to 
Dr Weeramanthri.  

Mr R.H. COOK: In that context, we could insert on page 9, line 32, “the wider health and wellbeing of the 
community” and we would capture that concept, which is detailed there.  

Professor T. Weeramanthri: I would advise caution. I think there is a difference between the wellbeing of 
individuals, which is health and wellbeing, physical and mental health—those kind of concepts that we would 
have a common understanding of—versus the concept of the wellbeing of the community. I think they are very 
different concepts—individual wellbeing versus community wellbeing. That is a legitimate debate to have, but to 
simply change “the wider health of the community”—I think people would understand the word “wider” gives 
some scope to it—to the “wider health and wellbeing of the community” moves the definition rather too far.  

Dr K.D. HAMES: What if we inserted “public health means the health and wellbeing of individuals”?  

Ms J.M. FREEMAN: The government has changed the definition since the 2008 green paper. The definition in 
2008 was “means the physical, mental and social wellbeing of the community”. That has been taken out of the 
definition in the bill, which is that “public health means the health of individuals in the context of”. The 
2008 green paper stated “public health means the physical, mental and social wellbeing of the community”. Why 
was it changed?  

Dr K.D. HAMES: Can either of you answer that question?  

Professor T. Weeramanthri: We have talked about social determinants of health and the importance of the social 
developments for public health generally, but this bill defines public health as it relates to the functions of this bill. 
One has to be careful that one does not overload a bill with expectations that are beyond what the bill can achieve in 
and of itself. I just say that broader public health will depend as much on all the other legislation, such as education 
and housing and policing and all of the other public goods that are determined by government and other bits of 
legislation, as obviously we hope this Public Health Bill will also contribute. But, in and of itself, this bill will not 
completely determine public health in this society or community. So when one is making a definition of public 
health for the purposes of this bill, one has to make sure that the definition is purpose fit for the bill rather than a 
wider conception of everything one is trying to do for public health through this and other means.  

Ms J.M. FREEMAN: How can we countenance the fact that wellbeing is in every other public health act in 
Australia and it is not being put into the Western Australian Public Health Bill?  

Dr K.D. HAMES: We did debate this earlier in the objects.  

Mr R.H. COOK: One of the objects in the bill is to promote and improve public health and wellbeing, so by the 
objects of the bill, which we have already agreed to, we are describing wellbeing in a community sense and not 
just an individual sense.  

Dr K.D. HAMES: That is an excellent answer.  

Mr R.H. COOK: My proposed insertion would be quite consistent with the objects of the bill. I appreciate what 
Dr Weeramanthri is saying: he does not want to say that the sole responsibility of wellbeing in our community is 
the job of the Public Health Act, but we could certainly say that part of the definition of “public health” is the 
issue of wellbeing without necessarily saying —  

Dr K.D. HAMES: I get back to my original proposal. What if the definition stated “public health means the 
health and wellbeing of individuals in the context of”? 

Ms J.M. FREEMAN: Yes. 

Ms L.L. BAKER: That is a good idea. 

Dr K.D. HAMES: I need to seek leave to move an amendment to line 30 on page 9 to insert after the word 
“health” the word “wellbeing”. Can I ask that we discuss this further? I am getting advice that it is somewhat 
negative. It is the opposition’s bill as much as it is ours. It is for a hundred years. I know that it was in the other 
bill. I think we need to collectively make a decision on this and members need to hear the reasons that my 
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advisers are concerned. I need them to tell me what they think the consequences of those changes will be. They 
can speak first and tell us why they think this might be a problem. 

Ms B. Peters: Essentially, it is a policy matter and not one that I can speak to, but I just want to caution that the 
definition of “public health” is a key definition throughout the bill and we need to be conscious that broadening 
the definition will broaden the scope of the bill. 

Dr K.D. HAMES: What is the end result of doing that? What is the consequence of doing that? 

Professor T. Weeramanthri: Thank you, minister. It has been pointed out that in clause 3, the first object of the 
legislation is to promote and improve public health and wellbeing. That is correct. Public health is defined as the 
health, so if that definition is applied to the term “public health” and the word “wellbeing” is added afterwards, 
we do not need the word “wellbeing” in the definition of “public health” because effectively it would be referred 
to twice. 

Ms J.M. FREEMAN: I go back to the fact that it was in the 2008 bill. It was clearly considered in the green bill 
at that time. 

Dr K.D. HAMES: The word “wellbeing” was in a different spot then. 

Ms J.K. Crossley: The member for Mirrabooka is correct. It was stated in the 2008 draft bill. Clearly, we 
received comments when it was put out for consultation such that the definition of “public health” has been 
expanded a great deal since then. In the current draft of the bill, paragraph (a) of the definition refers to the wider 
health of the community and paragraph (b) refers to the combination of safeguards, policies and programs 
designed to protect, maintain, promote and improve the health of individuals and their communities and to 
prevent and reduce the incidence of illness and disability. That was not in the 2008 version. 

Ms J.M. FREEMAN: There is nothing about wellness or wellbeing. 

Dr K.D. HAMES: I just want members to understand the difference between those two things. I get that it 
would be referred to twice. I do not particularly understand the downside of that. Do members see what that 
might be? 

Mr R.H. COOK: No. I think I understand, but the point I want to make is that I do not agree with it. 
Paragraph (b) of the definition of “public health” refers to reducing the incidence of illness and disability and 
improving the health of individuals. One of the objects of the legislation is to prevent disease, injury and 
disability. By Professor Weeramanthri’s admission, the definition has already doubled up if that is the case. It is 
not as though we are doing something that is contrary to the style and approach of the legislation. We are simply 
reaffirming that public health has a wellbeing component in the overall definition, and that is accepted in the 
context of the objects of the legislation, which we have already agreed to. 

Dr K.D. HAMES: Can I ask Ms Peters to respond to that? 

Ms B. Peters: Wellbeing is about the outcome of public health rather than something separate, so this is a bill 
about public health rather than wellbeing. Wellbeing is a much broader term and encompasses things that are not 
related to public health. 

Ms L.L. BAKER: So why is it an object? 

Mr R.H. COOK: But it is already an object. 

Ms B. Peters: As related to public health. 

Ms J.M. FREEMAN: Victoria has the Public Health and Wellbeing Act, so is it wrong to have the word 
“wellbeing” in its act? 

Ms B. Peters: I do not know how it defines it. The acts in the Australian Capital Territory and South Australia 
have the same paragraph (a) as in our definition. There are some slight differences in paragraph (b). 

Ms J.M. FREEMAN: They also have wellbeing, do they not? 

Ms B. Peters: No, they do not. 

Ms L.L. BAKER: In relation to the insertion of the word “wellbeing” expanding the definition, the minister has 
suggested that it be put in the broad definition, but underneath that, it is limited with paragraphs (a) and (b). 
It has been pulled into some kind of framework with paragraphs (a) and (b), has it not? We are not saying that 
this could be about anything; we are saying that public health means the health and wellbeing of individuals in 
the context of these things, so a framework has been put around it. The framework does not mention wellbeing, 
so it seems to me that that problem will not be as worrisome as the minister’s advisers might anticipate. Am 
I being naive about this? I think it is defined in more detail in paragraphs (a) and (b). 
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Dr K.D. HAMES: Ms Peters. 

Ms B. Peters: I think it is potentially still a concern. As I said, it is a policy matter. I cannot speak to whether it 
should be included. 

Dr K.D. HAMES: It does not matter; we need to be advised. 

Ms B. Peters: Sure. The point I am simply making is that it is being expanded beyond being about public health, 
with wellbeing related to that public health. 

Ms L.L. BAKER: But then it is brought back with paragraphs (a) and (b); otherwise, there would be 
a paragraph (c) that referred to wellbeing. The bill refers to health and wellbeing, but then that is defined when it 
states that that is in the context of the wider health of the community and the combination of those other things. 
I do not think it is sinister. 

Dr K.D. HAMES: Would it be less of an issue if we inserted the word “wellbeing” where the member for 
Kwinana suggested so it would state “the wider health and wellbeing of the community”? 

Mr R.H. COOK: I thought the minister’s amendment was the more limited form, so that is why I was happy to 
accept his idea. Can we clarify it, Chair? 

Dr K.D. HAMES: She is saying that the member’s suggestion would be better, so that the definition would state 
that public health means the health of individuals in the context of the wider health and wellbeing of the 
community. 

Mr R.H. COOK: I will take that. 

The ACTING SPEAKER (Mr I.C. Blayney): Minister, will you seek to withdraw the amendment? 

Dr K.D. HAMES: We have not moved the amendment. I will go back and put it in the alternative position. 

Ms L.L. BAKER: That was easy. 

Dr K.D. HAMES: I thought it was. 

Ms L.L. BAKER: Can the minister just say yes when we suggest something next time, instead of all that 
palaver? It would be much quicker! 

Mr R.H. COOK: I am on board with that, Lisa! 

Dr K.D. HAMES: We have to wait again until the new amendment comes, and members can throw out the ones 
they have. That is where it was in the original 2008 bill. Is there anything else on this clause while we are 
waiting? We can still deal with this clause while we are waiting. 

Ms J.M. FREEMAN: Yes, I have some questions. 

Mr R.H. COOK: I was just going to get cheeky about my Back to the Future remarks, that is all! 
Ms J.M. FREEMAN: Paragraphs (a) and (b) under “material public health risk” make sense, but paragraph (c) 
reads — 

does not include a public health risk declared by the regulations not to be a material public health risk; 
Does that mean something like fluoride? 

Dr K.D. HAMES: I will ask Tarun to answer. 

Professor T. Weeramanthri: That gives scope for a policy decision to be made by government on a particular 
risk that would have to be embedded into regulations—I cannot give an example because I cannot foresee what 
policy government will decide on—and the scope to say that it is not going to consider this as a material public 
health risk under this act. 

Ms J.M. FREEMAN: Could it be alcohol if the government wanted to put alcohol into the regulations as being 
a material public health risk? 

Professor T. Weeramanthri: The writing of this does not limit the scope of government to include something 
as fitting under “not a material public health risk”, so that is correct. The government is free to pass a regulation 
that would have to be approved by Parliament to introduce anything in that context. But it would have to go 
through the full regulatory process, as all regulations do, so it would have the scrutiny through the cabinet and 
then through Parliament. 

Ms J.M. FREEMAN: But — 

Dr K.D. HAMES: Can I ask a question? Was it in the 2008 bill, out of interest? The member mentioned alcohol, 
but presumably it could be made about anything. It could be said that McDonald’s is a public health risk. 
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Ms J.M. FREEMAN: That was my next question. 

My question to the important drafting people is: is that not a Henry VIII clause, by virtue of the fact that it 
changes the aspect of the operation of an act by regulation? 

Dr K.D. HAMES: I do not think that is what Henry VIII clauses are. Geoff Lawn can answer. 

Mr G. Lawn: Paragraph (c) of the definition of a “material public health risk” is the opposite of paragraph (b), 
which states that things can be included, which gives scope to expand the definition of “material public health 
risk”. Paragraph (c) allows the scope to be narrowed; it just provides flexibility. I would not describe it as 
a Henry VIII provision, which is a provision that overrides an act. This is a provision that allows the detail of 
that definition to be changed. 

Ms J.M. FREEMAN: It provides the ability to override a definition of a clause though, does it not? 

Mr G. Lawn: Paragraphs (b) and (c) allow the definition of “material public health risk” to be modified; it can 
be expanded or narrowed, so it works both ways. 

Ms J.K. Crossley: In the bill there are essentially three tiers of risk: public health risk, material public health 
risk and serious public health risk. That just allows the government to declare, in its regulations, whether it does 
or does not consider something to be a material public health risk, as could be done with a serious public health 
risk or a public health risk. 

Dr K.D. HAMES: Was it in the 2008 bill? 

Ms J.K. Crossley: “Material public health risk” was in the 2008 draft, but paragraphs (b) and (c) have since 
been added and relate to the regulations. 

Mr R.H. COOK: Missed it by that much! 

Ms J.M. FREEMAN: Thanks very much for that answer. 

Dr K.D. HAMES: I move — 

Page 9, line 32 — After “health” insert — 

“and wellbeing”. 

Amendment put and passed. 
Mr R.H. COOK: Before we move away from that clause, can the minister provide me with a hypothetical 
situation of the way paragraphs (b) and (c) might work? 

Dr K.D. HAMES: We are still on “material public health risk”. 

Ms J.K. Crossley: Regarding asbestos, for example, it could be declared in our regulations that if someone 
deliberately burned down a house made of asbestos, that would be considered a serious public health risk, but if 
somebody chooses to not wear a mask while they remove asbestos, it could be said that that is not considered to 
be a material public health risk or a serious one, whichever level it is put at. 

Ms J.M. FREEMAN: In the case of asbestos, the government might want to remove the provision that it is not 
a material public health risk if the individual who is dismantling a building does not wear a mask, because that is 
an individual person. If a person dismantles it and does not wrap it, would that still be included as a serious 
public health risk? 

Professor T. Weeramanthri: I think one really has to be careful of discussing hypotheticals when we are trying 
to give examples of expanded or limited scope — 

Mr R.H. COOK: Sorry; that was my fault. 

Professor T. Weeramanthri: — of a material public health risk, because then we are going to start to discuss 
the asbestos issue. That was just raised as a kind of putative example of a situation about which a regulation 
might be made. We were not actually discussing that as a public health issue. We would have to have a different 
kind of debate for that. I would not want to get into particulars of that case that the member described. 

Ms J.M. FREEMAN: The government wants to give itself the right to have a regulation that will increase and 
decrease the definition of a material public health risk, so that that cannot be debated in the legal sense of the 
word because the government can just make it by regulation. If it is made by regulation, the government, 
effectively, takes away the common law aspect. It is worth giving specific examples of how that works. I am 
sorry; I understand that Mr Weeramanthri is saying that is a difficult thing to do, but by decreasing what 
a material public health risk is, the government is taking away the common law capacity for someone to pursue 
having been exposed to a material public health risk. They will have no common law right around that because it 
was removed by regulation. 
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Ms B. Peters: The purpose of paragraphs (b) and (c) is to give us the flexibility to provide guidance on what 
does and does not constitute a material public health risk. The definition for “serious public health risk” is 
similar. Those terms are quite general, so there might be uncertainty in some contexts and we would like to make 
it crystal clear that if someone does X, Y and Z, it is a material public health risk.  

Ms J.M. FREEMAN: There must be some idea of where we want to do this. Obviously, someone not wearing 
a mask when removing asbestos is not a material public health risk to them because they are doing something 
stupid. There must be some idea of the reasons. Are there examples of when we will be declaring by regulations 
that something is not a material public health risk?  

Ms B. Peters: I think the answer is yes and no. We need to be careful not to be too prescriptive. The idea is to have 
a very general definition that can be applied, rather than coming up with a list of the material public health risks.  

Ms J.M. FREEMAN: If the government does not want to be prescriptive, why is it giving itself the right to be 
prescriptive by declaring into regulations or clearing out of regulations? Clearly, the government wants the 
capacity to be prescriptive, does it not?  

Ms B. Peters: That is required to provide the capacity to provide clarity in particular cases because—
Miss Crossley may be able to assist—in some instances I think there are issues with tenanted houses when 
a landlord, for instance, fails to provide sanitation. Instead of having an argument about whether it is a material 
public health risk, if it is declared by regulation to be a material public health risk, it is easier for the local 
government to point to that and say, “No, it’s a problem, you can’t do that.” That is why it is there. 

Ms J.M. FREEMAN: I agree with that, but my concern is about taking something out of the material public 
health risk.  

Ms B. Peters: I cannot give the member an example of when we intend to do that, but it does not mean that it is 
not possible.  

Professor T. Weeramanthri: There may, for example, be varying debates of what constitutes air pollution. If 
we are exposed to a work environment or what have you — 

Ms J.M. FREEMAN: Indonesia. 

Professor T. Weeramanthri: Yes, whatever.  

It might be worthwhile defining some standards that say it is air pollution if the national guidelines are exceeded 
by a factor of two or if the national guidelines are exceeded at all—whatever is decided as reasonable—and we 
might also say, “It is not a material public health risk if something is less than the guidelines but still a detectable 
level.” That may well be a problem for some individuals, but we are saying that is not covered under this bill. 
That would be an example when we might seek to say this either describes air pollution under this act or not and 
we have set some parameters around that discussion.  

Ms J.M. FREEMAN: At the risk of being told off by the minister again for taking too long —  

Dr K.D. HAMES: Or the shadow minister!  

Ms J.M. FREEMAN: Yes. The issue of air pollution is quite contemporary for all of us as members of 
Parliament, because in winter people light wood burners, burn green wood and create particle waste and that 
annoys neighbours who make complaints and local government says that there is nothing it can do about it. Is 
this an area in which we would be able to say that if the intensity of the fire gives off a certain amount of smoke, 
that will be a material public health risk, but if someone burns dry wood that had been left for a period and it 
gives off different particles, it is not? Is that something we can conceivably think about?  

Professor T. Weeramanthri: I raise air pollution as an example of a contentious public health issue when we 
may need to give some guidance of the applicability of this legislation. There are a couple of really important 
parts of this bill; one is the general public health duty not to cause a public health risk to others, and there are 
issues of serious material public health risk. This is new terminology that has been introduced into this state and 
justifiable requests will be made for guidance from both the public and local government around the boundaries 
of this. We can go so far in legislation to say that this is a definition but we can also—I think this was introduced 
through the drafting process—allow scope for further elucidation and guidance through either guidelines or 
formal regulations. I think this will allow for the development of this bill and the understanding over a period of 
time. That is how I see the writing of the definitions of “serious” and “material public health risk”. 

Ms J.M. FREEMAN: I have moved on. The definition of “medical examination” states — 

(a) the taking of a sample of blood, urine ...; and 

(b) the performance of any diagnostic examination or diagnostic procedure;  

 [14] 



Extract from Hansard 
[LEGISLATIVE ASSEMBLY LEGISLATION COMMITTEE — Tuesday, 10 November 2015] 

 p8025b-8043a 
Deputy Speaker; Dr Kim Hames; Mr Roger Cook; Ms Janine Freeman; Ms Lisa Baker 

That is a new inclusion. Is there a reason for it being a new inclusion?  

Ms B. Peters: Is that since 2008 or is it new, compared with the Health Act? 

Ms J.M. FREEMAN: Since 2008.  

Ms B. Peters: I cannot answer why it has been added. It is a term that is relevant to part 8 and I think 
parts 10 and 11. The term is used in the Health Act, but it is not defined, so we have provided a non-exhaustive 
definition to provide some assistance.  

Mr R.H. COOK: It is around the serious public health incident powers requiring someone to undergo medical 
observation, medical examination or medical treatment.  

Ms J.M. FREEMAN: Regarding “midwife”, can you tell me why child care is included? Why have we included 
midwife but we not have included nurse practitioner? We have included nurse practitioner. Does “doctor” get 
a guernsey?  

Ms B. Peters: Yes, under “medical practitioner”.  

Ms J.M. FREEMAN: Will it not have any impact on midwives and their practice?  

Dr K.D. HAMES: No. Midwives have to be registered. They are all registered. The ones who cannot get 
insurance are registered for only a limited period, depending on what health ministers do. That is something we 
have discussed at length for the past seven years.  

Ms J.M. FREEMAN: Why was the needle and syringe program, which the member for Kwinana asked about, 
not considered to be put in regulations? It is quite prescriptive.  

Ms B. Peters: That definition is there to facilitate the making of regulations for the needle and syringe programs.  

Dr K.D. HAMES: It seems we are all on camera via that little camera in the corner. Whenever anyone speaks, it 
switches.  

Ms J.M. FREEMAN: This is the last question I have on this clause. Actually, it is not. “Notifiable infectious 
diseases” was previously just “notifiable disease”. Can I have some understanding of why we decided to make it 
for only infectious diseases, or are all diseases infectious?  

Ms B. Peters: I cannot answer whether all diseases are infectious, but part 8 is about infectious diseases.  

Dr K.D. HAMES: I assume there is a definition further on. It is the subject of a clause further on. It has to 
define what it is, so we are just defining it. 

Ms J.M. FREEMAN: It is just that it is new. 

Professor T. Weeramanthri: It is important to define infectious diseases specifically because part 8 applies 
only to notifiable infectious diseases. That is because the provisions under part 8 reflect a kind of requirement to 
act for a communicable disease, and so there are greater powers for the state to respond because people are at 
risk. Those powers do not apply in part 9, for example, which is around non-infectious disease and other kinds of 
abnormalities that are not infectious. I think it is important that the specific definition of “infectious disease”, 
which goes to part 8, is clear that that is not an umbrella for anything else. 

Ms J.M. FREEMAN: One last question, I am sorry. I am not going to ask my question about serious public 
health risks, because that is the same as material public health risks, so there we go. I refer to the definition of 
a “vehicle”. Obviously, without applying limits, a vehicle is defined as what it is now, but in 100 years’ time 
a vehicle could be something quite different. Would the definition include things like a drone or a hoverboard or 
that sort of thing? I wonder why there has not been the capacity—it has been done in other parts of the bill—to 
define something as a vehicle by regulation. The capacity has been given to define “serious public health risk” 
and “material public health risk” and other things by regulation, but the definitions of “vehicle” and “vessel” are 
really quite prescriptive. I wonder why there has not been an attempt to be a bit more contemporary on that. 
Ms B. Peters: Our view is that paragraph (a) provides for any means of transport, whether self-propelled or not 
and whether used on land or sea or in the air, and that is broad enough to capture anything that might eventuate 
in the future. 
Dr K.D. HAMES: And if not, we will change it. 
Ms L.L. BAKER: Just a quick question on the vehicle definition: does a trailer include a horse float? I do not 
want to be hit by a horse float backing out of the drive and pull a huge public health risk. 
The ACTING SPEAKER (Mr I.C. Blayney): I knew a horse float or something about horses would have to 
come up! 
Ms L.L. BAKER: Do not be cheeky! 
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Dr K.D. HAMES: I am fairly certain that that would be in the act that relates to towing a trailer—I am not sure 
which act that would be—and speed limits, particularly relating to towing trailers. A float is a trailer. I know that 
there is strictly a speed limit of 100 kilometres towing anything. 

Ms J.M. FREEMAN: It used to be 80. 

Ms L.L. BAKER: I think it is 80 for horse floats. 

Dr K.D. HAMES: I do not want to set the member for Mirrabooka off on another train. 

Ms J.M. FREEMAN: The minister has! Why does “vehicle” even need to be defined in the Public Health Bill? 
That is probably more the question. We have a definition of “vehicle” in the bill. 

Dr K.D. HAMES: There is an easy answer. 

Professor T. Weeramanthri: It relates to the clause on public health emergencies, so we can take control of 
assets, vehicles, vessels and things and commandeer them. It is in the emergency powers part of the legislation. 
Ms L.L. BAKER: Commandeer that horse float! 
Dr K.D. HAMES: Anything that is a definition has to relate to something in a clause further on in the bill. 
Ms B. Peters: It is relevant to the definition of “premises”, and then “premises” is relevant to a number of 
different parts, including part 15 to do with powers of entry and the power to issue improvement notices and 
enforcement notices as well. 
Dr K.D. HAMES: At the end of the day, we are only doing definitions. 
Ms J.M. FREEMAN: At the end of the day, and this is probably less a question than a statement, it is very 
helpful for people in future looking at legislation if we have asked questions and they have the answers for the 
purposes of interpretation. As much as the minister might think I am annoying, I have been in situations when 
I have had to look at transcripts of consideration in detail and second reading speeches to look at interpretations 
and they have been completely lacking. I thank the minister very much. I have passed; I am finished. 
Mr R.H. COOK: Again, this comes to the question of drafting and why we have to be so specific. For instance, 
the bill states — 

remote communication means any way of communicating at a distance, including by telephone, fax, 
email and radio; 

This comes down to the application of warrants to enter premises and so forth. I guess we are not being limited 
to this, but why has it been chosen to detail ways of communicating, when clearly in the future there will be 
a whole range of ways of communicating? Why has “remote communication” not been defined as any way of 
communicating at a distance or something like that? 
Dr K.D. HAMES: To be honest, I think we have. The bill states “any way of communicating at a distance” and 
it includes some of the common ways of doing it, just to make sure they are included. As the member for 
Mirrabooka said about people looking and seeing exactly what is meant, do we mean by “any way of 
communicating” sending an email or a radio message? Clearly, we do. 
Clause, as amended, put and passed. 
Clause 5: Crown bound — 
Mr R.H. COOK: I am sure the minister would like to take the opportunity to talk about why he has decided this 
particular clause regarding the binding of the Crown is in the legislation. Under clause 5(3), clause 5(1) is 
subject to part 16, which refers to exemptions from binding of the Crown, and I can assure the committee that we 
will look at those very, very closely. I am interested in hearing from the minister about why he thinks it is 
important that the Crown is bound in relation to the provisions of the legislation. 

Dr K.D. HAMES: As the member knows, issues of binding the Crown are critical ones that will be discussed in 
the main chamber. This provision just outlines the legislation in its service, and the Crown is bound by the 
legislation in all of these things, other than the specific ones under that specific clause that we will debate in the 
chamber. We all know what the member’s views are on that and, indeed, my own views, until we can get it 
through Treasury! 
Mr R.H. COOK: Hansard can strike that off! 
I wonder whether the minister could explain further clause 5(2), which states — 

Nothing in this Act makes the Crown in any capacity liable to be prosecuted for an offence. 
I wonder whether this clause renders the entire legislation a toothless tiger in its capacity to bind the Crown, 
even if an exemption is not received. 
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Professor T. Weeramanthri: The fact that the Crown is bound is a major difference from the current 
Health Act, which binds the Crown only on very specific subsections. This legislation actually binds the Crown 
and then there has to be argument and exemptions provided for why it is not bound, and that exemption is also 
limited. It cannot be applied to certain clauses of the bill, so there is a limitation to the exemptions as well. We 
will get to that in future bits. In terms of this particular issue of not being able to be prosecuted, that is similar to 
all other states except Victoria. My understanding is that all the states have a similar provision, apart from 
Victoria. 
Dr K.D. HAMES: What we are saying is that we have to do it, but we cannot be prosecuted if we do not, except 
for the clause under which we do not have to do it. Otherwise, we have to do, but we cannot be prosecuted if we 
do not. 
Mr R.H. COOK: Could the minister explain to me what it means not to be able to be prosecuted for an offence? 
How will this subclause work in effect? 

Professor T. Weeramanthri: There are certain provisions in the sections around serious public health risk, in 
particular, that would result in the prosecution of a fine. This is a blanket provision that the Crown as defined 
cannot be the subject of such proceedings. I am not sure whether that is a legal answer but it is a layperson’s 
answer. 

Ms B. Peters: I guess the distinction is that the Crown is required to comply but action cannot be taken against 
the Crown to enforce it. 

Mr R.H. COOK: I must confess that I have completely forgotten the name of the case now, but it is the case in 
which the Aboriginal Lands Trust was taken to court. 

Dr K.D. HAMES: It involved Halls Creek council, I think. 

Professor T. Weeramanthri: It was Atyeo. 

Mr R.H. COOK: Yes, the Atyeo case. The people who brought that action would still be thwarted by this 
particular clause. They are saying that despite bringing this action to court and it being exposed as being contrary 
to the act or whatever, nothing a court can do can rectify that. 

Ms B. Peters: Enforcement action could not be taken against the Crown. That is correct. 

Mr R.H. COOK: The Crown could not be prosecuted. I understand that in the context of fines and so forth. 

Dr K.D. HAMES: It is interesting because it means we would still have to do it. Public housing still has to do it 
but cannot be prosecuted if it does not. My understanding was that lots of other states had agreed to be bound. If 
we had agreed to be bound but we still had this clause there, if we did not do it, there were no consequences. 
That is interesting. 

Mr R.H. COOK: That is correct. I thought where we were landing on this to sort out the good folk at the 
regulatory gatekeeper was that we would have that exemption clause but ultimately there would still be a binding 
of the Crown. It seems like they want their cake and they want to eat it too. First of all, they want an exemption 
from being bound. Even in the event that they try to be bound, they have not received that exemption and there is 
nothing anyone can do about it, be it the Chief Health Officer or a member of the public who uses the courts to 
draw it to the Chief Health Officer’s attention. 

Professor T. Weeramanthri: The Crown can be served an improvement notice. It cannot be served an 
enforcement order and it cannot be prosecuted but it can be served an improvement notice. 

Ms J.M. FREEMAN: To what extent can the Crown be served an improvement notice? 

Dr K.D. HAMES: I would have thought that if we get, presumably from the public health officer, an 
improvement notice saying that a government department needs to do it, we would expect that it would follow 
the notice and do it. If it did not, although it could not be prosecuted, we would still think the minister would 
take action to say the department has been served an improvement notice, so go and do it. It is a difficult issue. It 
is interesting that no state other than Victoria does it. 

Ms J.M. FREEMAN: How will we know who has not been prosecuted? How will that become public? How 
will we know if there has been a breach? How will the Parliament know that the minister was even made aware? 
How will the minister know? That is the other thing. Does Professor Weeramanthri have a role as the public 
health officer to report to the minister to tell the department? An improvement notice can be served on the 
director of the Department of Housing but if that director does not tell the minister, how will any public officer 
know other than through freedom of information? 

Professor T. Weeramanthri: There are a series of provisions in the act relating to reporting in terms of 
departmental annual reports and the accountability of the Chief Health Officer still to the minister. I would have 
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to go through and pick them out but all these improvement notices and enforcement orders would be public by 
their very nature. 

Ms J.M. FREEMAN: Can the minister confirm something for me? If, by their very nature, they are public, that 
does not mean that they will be published. They are two different things. A document can be public but we 
would have to go searching for that document. Will Professor Weeramanthri, as the public health officer, publish 
whether improvement notices have been issued on a department in the Department of Health’s annual report or 
in some other report? Is there some way that we can ensure that although that information will be public, it will 
also be published and brought before Parliament? 

Professor T. Weeramanthri: As I read the bill, there is nothing in it that requires me to report on the activities 
of all 140 local governments across the state, whatever that number is—it is over 100—because it is meant to be 
a devolution of powers to local government within the framework of this act, so they will be going about their 
normal business. Should there be any action against the Crown, I think the nature of such action would be so 
singular as to attract attention and publicity through the media, to be frank. That is also part of the consequences 
of the Crown not complying with an improvement notice. That would become public and would be debated 
through our mechanisms, including the ability to ask questions in Parliament about that incident. It is not inside 
the bill as a consequence, but that is not to say there are no other consequences. 

Ms J.M. FREEMAN: How does relying on the media promote the provision of information to individuals and 
communities about public health risk? How does it meet the government’s objectives to say that the effective 
way that the Chief Health Officer is going to know that the Crown has been issued an improvement notice is 
because he is going to rely on public outrage? How does that promote public health? I am sorry, but I am yet to 
understand how that fits into the objects of the act. 

Mr R.H. COOK: In fact, public outrage may be the only thing that the Chief Health Officer has at his or her 
disposal to enforce it. 

Professor T. Weeramanthri: I did not actually say that I was relying on public outrage; I said that there were 
consequences that were not within the scope of the bill but I think we would agree are practical, real-world 
consequences that also impinge on the acceptability of government action, broadly. But there are also other 
provisions in this bill, including the ability of the Chief Health Officer and the minister separately and together to 
conduct inquiries around matters of public health importance. In terms of the primary binding of the Crown as 
a message to society about the importance of achieving these objectives across society, including for the Crown, 
it sends a powerful message, which is important in changing the norms of our society about what is and what is 
not acceptable. I would not underestimate the power of the legislation to bind the Crown to send that message 
about what we are aspiring to achieve as a society, notwithstanding the exemptions. 

Mr R.H. COOK: I am very keen to understand. Other than the fact that this is similar to legislation in other 
states, I do not understand the great offence that it provides for the regulatory gatekeepers. On the one hand, we 
say, through a point of principle, that the Crown is bound; however, in part 16, we provide an exemption to meet 
what the minister would call, I guess, the real-world conditions, or the realities of life. Is it correct to characterise 
this subclause as an extra step in relinquishing the Crown from any sort of prosecution, or I guess from control 
by the Chief Health Officer? If we deleted this subclause, would it not have the same effect, because the minister 
can provide an exemption? 

Ms B. Peters: Is the member saying that if subclause (2) was deleted, that would have the effect of allowing the 
Crown to be prosecuted? Is that the member’s question? 

Mr R.H. COOK: No. The minister already has the capacity to provide an exemption. Therefore, whether the 
Crown is liable for prosecution for an offence is almost irrelevant, because the minister has the power to make 
that happen anyway. Obviously the minister is bound by the oath that he has taken to protect the Crown—he or 
she; in this case it is he. From that point of view, to have a provision in the bill that states that the Crown cannot 
be prosecuted almost seems to be extra insurance, I guess. I understand the way this clause works. I am just 
wondering whether that analysis is correct. 

Mr G. Lawn: The fact that legislation says that it binds the Crown does not mean that the Crown can be 
prosecuted. This provision is just to make it clear that the Crown cannot be prosecuted for an offence. It takes 
something more than the legislation to say that the Crown can be prosecuted for an offence. This is really 
declaratory of that position. It is not normal to hold the Crown liable to prosecution. 

Mr R.H. COOK: Obviously Mr Lawn has familiarised himself with the acts of other states, and he would have 
had the opportunity to talk to the departmental officials in those states. Setting aside Victoria, did the other states 
provide any other reasons as to why we would have this provision in addition to the exemption clause? 
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Professor T. Weeramanthri: I cannot give the member that comparative explanation as requested. I can say 
that the Crown is bound. The onus is then on the Crown—Crown agencies, for example—to provide to the 
minister a specific reason for exemption. There is a series of criteria or processes that they need to meet. That is 
publicly available. It has to be published in the annual reports of each agency, should they seek an exemption, 
and the conditions of that exemption have to be published as well. 

Dr K.D. HAMES: I have a question as well. If I do not provide an exemption for someone, and they are then 
bound, but they cannot be prosecuted, what is the consequence of that occurring, and what is the point of my 
saying I am not giving them an exemption if nothing can happen to them? 

Mr R.H. COOK: Yes, knock yourself out! 

Dr K.D. HAMES: Yes, go for it! 

Professor T. Weeramanthri: I would argue that there would be significant reputational damage should an 
agency not be granted an exemption, and that would not be acceptable to most ministers of most agencies. There 
would also be an onus on them to show why they had or had not been granted an exemption. 

Dr K.D. HAMES: There would certainly be ministerial consequences, and as Minister for Health I would 
certainly take action, through the ministers who are responsible, if I did not grant an exemption and they still did 
not do it. There is just not a prosecutorial remedy. 

Mr R.H. COOK: Madam Deputy Speaker, I seek your guidance. It is 10 o’clock, and from the nods and winks 
I am getting from my colleagues, we are not going to agree to this particular clause, and we would be seeking to 
delete subclause (2). Do we need to be defeated here before we take it back to the other place, or can we just say 
that we are not going to agree on this? 

Dr K.D. HAMES: If opposition members do not want to agree to this, I will move that this clause be deferred 
and considered in the chamber. 

The DEPUTY SPEAKER: I think that is the way forward. Thank you, minister. 

Mr R.H. COOK: The member for Mirrabooka has one more question. 

Dr K.D. HAMES: Does that mean the member will not ask any more questions when we take this to the 
chamber? I bet it does not! 

Ms J.M. FREEMAN: Parliamentary counsel has said that even if we were to remove the words “Nothing in this 
Act makes the Crown in any capacity liable to be prosecuted for an offence”, that will not necessarily mean that 
the Crown can be prosecuted in any event. That is what I understood parliamentary counsel to say. Does that 
mean that we need to do what they have done in the Victorian act and put in an additional clause that states, to 
avoid doubt, “The Crown is a body corporate for the purposes of this act and the regulations”? What do we need 
in addition to this clause to be able to prosecute for an offence? 

Mr G. Lawn: I think we would need a very clear statement, or a very clear implication, in the legislation that the 
Crown can be prosecuted. We would also need provisions for how the Crown can be prosecuted, because that is 
a very complex area as well. We would need to state who we can prosecute, how they can be prosecuted, and 
who appears in court, and what the consequence will be of prosecuting the Crown. Therefore, we would need to 
go a lot further and be positive by stating that the Crown can be prosecuted, and this is how we do it. 

Ms J.M. FREEMAN: Where is that in any other act? 

Mr G. Lawn: The occupational safety and health legislation includes provision to prosecute the Crown. It is 
very rare. 

Further consideration of the clause postponed, on motion by Dr K.D. Hames (Minister for Health). 
Committee adjourned at 10.07 pm 

__________ 
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